BEFORE THE BOARD OF COMMISSIONERS OF LANE COUNTY, OREGON

ORDINANCE NO: 15-06 IN THE MATTER OF AMENDING LANE
CODE CHAPTER §

WHEREAS, certain changes to Lane Code Chapter 5 are desired to bring Lane Code
Chapter 5 into agreement with Lane Manual Chapter 5; and

WHEREAS, updating Lane Code Chapter 5 will remove ambiguous terms between Lane
Code Chapter 5 and Lane Manual Chapter 5 and will add stability for future code enforcement
action because it will not permit piecemeal changes between the Lane Manual and Lane Code.

NOW, THEREFORE, the Board of County Commissioners of Lane County ORDAINS
as follows:

1. Lane Code Chapter 5 is amended by removing, substituting and adding the
following sections:

REMOVE THESE SECTIONS INSERT THESE SECTIONS
5.005 5.005

5.017 5.017

2. If any section, subsection, sentence, clause, phrase or portion of this Ordinance is

for any reason held invalid or unconstitutional by any court of competent jurisdiction,
such portion is deemed a separate, distinct, and independent provision, and such holding
does not affect the validity of the remaining portions.

ENACTED this 15thday of August, 2015,
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Jgfy Bpziesfich, Chair

Lane County Board of Commissioners

e
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Recording Sec@@w for this Meeting of the Board

APPROVED T(W
Date B/ e/ Yy .
LANE coum;? WMEGAL COUNSEL

Revised 2/26/14




5.005 Lane Code 5.010

Chapter 5
ADMINISTRATIVE ENFORCEMENT

5.005 Definitions.
For purposes of this chapter, the following terms are defined as follows:

(1) Admissible Evidence. The standards of evidence found in LC 14.200(3)
shall be applicable to hearings held for any failure to comply with Lane Code.

(2) Case Involving Commercial Gain. Any compliance case where the failure
to comply involves a property or structure being used for commercial or industrial
purposes, or where the failure to comply involves an activity that generates revenue or
income.

(3) Director. The County Administrator, the Administrator's designee, or the
Manager of the Land Management Division, or the Manager's designee.

(4) Enforcement officer. The person authorized by the Director or designee to
enforce particular provisions of the Lane Code under which administrative enforcement
is authorized.

(5) Failure to Comply. As defined in LC 1.010.

(6) Hearings Officer. A hearings officer appointed under Lane Code.

(7) Misdemeanor. As defined in LC 1.010.

(8) Regulations. These regulations, and rules or regulations promulgated
pursuant to sections of the Lane Code which authorize imposition of an administrative
civil penalty.

(9) Repeat or repetitive failure to comply. A failure to comply which is
similar to another failure to comply by the responsible person within the preceding two
years.

(10) Responsible Person. For violations of or failure to comply with LC
Chapters 5, 9, 10, 11, 13, 15, and 16, the owner of a building or property where a
violation or failure to comply has occurred, the person in charge of the building or
property, the violator or the person failing to comply with the ordinance, and where such
person works for a contractor, either as an employee, subcontractor, or independent
contractor, the contractor and/or other employer; and any licensee, permittee, or agent,
manager, or person in charge. When a building is owned by an entity that is registered
with the Oregon Secretary of State, that entity’s registered agent is deemed a responsible
person.

(11) Section. Enforcement Section.

(12) Violation. As defined in LC 1.010.(Revised by Ordinance No. 2-82, Effective
4.9.82; 21-83, 11.29.83; 4-85, 6.26.85; 13-86, 11.7.86; 1-93, 4.16.93; 1-00, 4.12.00; 9-07, 10.12.07)

5.010 Establishment of Administrative Enforcement Procedures.

In furtherance of, and pursuant to, the Lane County Home Rule Charter, administrative
enforcement procedures are hereby established for the purpose of providing for the
remediation of any failure to comply with County ordinances, except for those ordinances
providing for punishment by fine or incarceration. It is further intended that a civil
administrative process be established to provide a convenient and practical forum for the
administrative hearing and determination of cases arising out of any failure to comply
with County ordinances, and for the hearing and determination of factual issues as may
be relevant in connection with, but not limited to, nuisance abatement and license and

permit revocation proceedings. (Revised by Ordinance No. 2-82, Effective 4.9.82; 21-83, 11.29.83; 4-
85, 6.26.85; 1-00, 4.12.00)
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5.015 Lane Code 5.017

5.015 Organization.

(1) The Section shall consist of one or more hearings officers and supporting
clerical staff. The hearings officers shall be funded by contract with the County and shall
be appointed by and shall be subject to removal by the Board.

(2) Consistent with this chapter and other applicable law, the Director may

establish rules for the performance of the functions assigned to the section. (Revised by
Ordinance No. 2-82, Effective 4.9.82; 1-93, 4.16.93; 1-00, 4.12.00)

5.017 Establishment of Administrative Civil Penalties.

(1) When the Director determines that a responsible person has failed to
comply with any provision of a chapter of this Code that contains a provision authorizing
administrative enforcement, the Director may include a monetary penalty, restitution,
costs and assessments, and an order of abatement.

(2) Prior to imposing an administrative civil penalty under this section the
Director shall pursue reasonable attempts to secure voluntary correction. Upon failure to
secure voluntary correction, the Director may issue an order to comply to one or more of
the responsible persons. Except where the Director determines that LC 5.017(4) applies,
the time for correction shall not be less than five calendar days.

(3) Following the date by which the correction must be completed as required
by an order to comply, the Director shall determine whether such correction has been
completed. If the required correction has not been completed by the date specified in the
order, the Director may issue a notice of failure to comply to each person to whom an
order to comply was issued. Each day the failure to comply continues to exist after the
date specified in an order to comply shall constitute a separate failure to comply.

(4) Notwithstanding LC 5.017(2) above, the Director may issue a notice of
failure to comply without having issued an order to comply or made attempts to secure
voluntary correction, where the Director determines that the failure to comply reasonably
appears to:

(a) pose an immediate threat to public health, safety or welfare, or

(b) be immediately remediable by a person in charge of the property, or

(c) be the same act or condition that served as the basis for a previous
order to comply, or

(d) be done deliberately by a responsible person who had knowledge
that the actions in question would constitute a failure to comply, or

(e) be asingle incident identified by the relevant provision of the Lane
Code as meriting the imposition of an administrative civil penalty for such a single failure
to comply, which shall be evidenced by the classification of a failure to comply as
described in LC 5.040.

(5) Except for cases involving commercial gain, no monetary penalty imposed
under this section shall exceed $1,000 per day. For cases involving commercial gain, no
monetary penalty imposed under this section shall exceed $2,500 per day.

The amount of the monetary penalty will be determined in accordance with the following
formula, as described herein.

(@) The dollar amount of the assessment is calculated by multiplying the
amount of the BASE (subsection (a)) by the MULTIPLIER (subsection (b)) and
multiplying that by $15. Notwithstanding this formula, the maximum assessment for a
violation for a single day shall be $1,000 except as provided for cases involving
commercial gain in paragraph (b) below or cases involving assemblies as described in
paragraph (c) below.

(i)  The BASE is the sum of "H" plus "P" plus "R" plus "C" plus
"E" where:
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5.017 Lane Code 5.017

(aa) "H" is the history of the responsible person taking all
feasible steps of procedures necessary or appropriate to correct the failure to comply.
The value of "H" shall be:

(A) 0, if the responsible person has taken a major,
active role in attempting to resolve the failure to comply. There must have been a
physical effort that resulted in significant improvement. Verbal communication is not
sufficient by itself, but it may be considered a part of the necessary effort.

(B) 1, if the person has made minor attempts to correct
the failure to comply, but not significant improvement resulted. Verbal communication is
not sufficient by itself, but it may be considered as a part of the necessary effort.

(C) 4, if the person took little or no action whatsoever.
This includes verbal contact or assurances that the problem will be resolved, but with no
noticeable physical effort to correct the failure to comply.

(bb) "P" is the number of prior failures to comply or
violations of the code provision upon which the current failure to comply is based. This
number is based on prior similar complaints verified as valid, whether or not further
enforcement action occurred. The value of "P" shall be:

(A) 1, if the present failure to comply is the first
failure to comply within the past two years.

(B) 2, if the present failure to comply is the second
similar occurrence within the past two years.

(C) 4, if the present failure to comply is the third or
subsequent similar occurrence within the past two years.

(cc) "R"is the nature of the occurrence, considering whether
it was repeated or continuous as opposed to a single occurrence. The value for "R" shall
be:

(A) 1, if the failure to comply was a one time
occurrence.

(B) 2, if the failure to comply was repeated or
continuous in nature.

(dd) "C" is whether the cause of the failure to comply was an
inadvertent, negligent, or a reckless or intentional act. The value of "C" shall be:

(A) 1, if the failure to comply was unavoidable
accident or caused by others. This category is used when the monetary penalty is
assessed either (a) against a person who is responsible for the property, such as an owner,
but who was not physically in charge of the property when the failure to comply
occurred; or (b) against someone who did cause the failure to comply but could not have
reasonably foreseen that the failure to comply would occur.

(B) 2, if the failure to comply was caused by a
responsible person's negligence. Negligence is the failure to exercise the care that a
prudent person would exercise under the circumstances. This category is used where
someone either caused the failure to comply by carelessness or was negligent in taking
the necessary corrective steps within the allowed time period.

(C) 4, if the failure to comply was due to reckless or
intentional acts. A reckless act is marked by a lack of proper caution, or carelessness or
consequences. An intentional act is an act done by intention or design.

(ee) "E" is the responsible person's cooperativeness and
efforts directed toward correcting the failure to comply. The value of "E" shall be:

(A) O, if the person was cooperative resulting in the
need for minimal enforcement effort on the part of the enforcement officer.

(B) 2, if the person was not cooperative.

LC5.0002.005-017 BCCVER.doc 5-3 LC5



5.017 Lane Code 5.017

(i) The MULTIPLIER is the product of "A" multiplied by "G"
where:

(aa) "A" is the number of prior enforcement actions taken
against this responsible person by Lane County, whether at this property or another, and
whether for this type of failure to comply or another. The value of "A" shall be:

(A) 1, if this failure to comply is the first enforcement
action against this responsible person.

(B) 2, if there has been one prior enforcement action
taken against this person within the past three years.

(C) 3, if this failure to comply is at least the third
enforcement action taken against this responsible person within the past three years.

(bb) "G" is the immediacy and magnitude of the failure to
comply. This factor is evaluated at the time the enforcement officer initiates compliance
efforts. The value of this factor does not decrease if, after enforcement action is initiated,
County efforts reduce the gravity of the occurrence or the responsible person makes
corrections only at the insistence of the enforcement officer. The value of "G" shall be:

(A) 1, for a failure to comply which is not an
immediate threat to health, safety or the general welfare and has only minor potential
consequences. These situations pose nonimmediate threats to lives or property such that
the failure to comply can be tolerated while corrective action is taken.

(B) 2, for a failure to comply which is significant, but
does not pose an immediate threat to health, safety or the general welfare. These
occurrences pose significant potential consequences, though the threat is not immediate.
These situations can be tolerated for a limited period of time with interim measures taken
to minimize the threat. For purposes of this factor, a failure to comply shall be
considered significant if it occurs on property subject to the provisions of LC Chapter 10
and 16.210 through 16.400.

(C) 3, for a failure to comply which is substantial and
poses an immediate threat to health, safety or the general welfare. These situations pose
immediate threats to lives such that the threat cannot be tolerated. Action must be taken
immediately to prevent occupancy of the premises or to remove the hazard.

(b) In cases involving commercial gain, the dollar amount of the
assessment calculated using the formula in paragraph (1) above shall be multiplied by a
factor of three (3) provided that the maximum assessment for a failure to comply of a
single day for a case involving commercial gain shall be $2,500.

(c) In cases involving unlicensed assemblies as defined in Lane Code
3.995(3)(c) monetary penalties shall not be calculated using the formula provided in
5.017. Instead, a set fine of $5,000 shall be assessed for the first 24 hour period the
unlicensed assembly occurs and an additional $2,500 fine shall be assessed for each
subsequent 24 hour period the unlicensed assembly continues. The maximum assessment
for any unlicensed assembly shall be $10,000 per individual organizer. For all other
offenses related to licensed assemblies, whether for commercial gain or not, the monetary
penalties shall be calculated using the formula provided in 5.017(5)(b).

(6) The notice of failure to comply shall either be served by personal service
or shall be sent by registered or certified mail and by first class mail. The notice may be
in the form of a summons and complaint for those failures to comply subject to LC
5.017(4). Any such notice served by mail shall be deemed received for purposes of any
time computations hereunder three days after the date mailed if to an address within this
state, and seven days after the date mailed if to an address outside of this state. A notice
of failure to comply shall include:

(a) Reference to the particular Code provision or rule involved,
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5.017 Lane Code 5.017

(b) A short and plain statement of the matters asserted or charged:;

(c) A statement of the amount of the penalty or penalties imposed;

(d) The date on which the order to comply was issued and the date by
which correction was to be made, or, if the penalty is to be imposed pursuant to LC
5.017(4) above, a short and plain statement of the basis for concluding that said
subsection applies;

(e) Where appropriate, a statement that abatement is required and that
failure to abate the act or condition may result in continued administrative penalties,
accruing on a daily basis at the stated amount until proof of completion of abatement is
received;

() A statement of the party's right to appeal the notice of failure to
comply to a hearings officer, and

(g) A statement in substantial conformance with LC 5.040.

(7)  Any person who is issued a notice of failure to comply may appeal the
penalty to a hearings officer. All appeals shall be submitted in writing to, and received
by, the Director within 10 days of when notice is deemed received. Appeals shall be
accompanied by the necessary fee or deposit. The appeal fee or deposit shall be
refunded within 60 days if the appeal is upheld by the hearings officer. Filing of an
appeal shall not cause the penalty to cease accruing on a daily basis. In the event the
appeal is not upheld by the hearings officer, the accrued penalty and any portion of the
appeal fee not previously paid shall immediately become due and payable, and the
penalty shall thereafter continue to accrue until such time as the responsible person
submits to the Director proof of having abated the act or condition constituting the failure
to comply. The provisions of LC 5.030 shall govern any requested hearing.

(8) Any administrative civil penalty imposed shall become final upon
expiration of the time for filing an appeal, unless the responsible person appeals the
notice of failure to comply to a hearings officer pursuant to, and within the time limits
established by LC 5.017(7) above. The hearings officer shall issue an order of civil
penalty upon the civil penalty becoming final. If the responsible person appeals the civil
penalty to the hearings officer, the civil penalty shall become final, if at all, upon issuance
of the hearings officer's decision affirming the imposition of an administrative civil
penalty and containing an order of civil penalty. An order of civil penalty shall include a
statement identifying an amount of daily penalty that will continue to accrue until the
failure to comply is rectified. An order of civil penalty may authorize the Director to take
action to abate the failure to comply pursuant to LC 5.020.

(9) Any person who pays the monetary penalty within 10 days of when it was
ordered shall only be required to pay 90 percent thereof. Failure to pay a penalty
imposed hereunder within ten days after the penalty becomes final as provided in LC
5.017(8) above shall constitute a failure to comply with this section. Each day after the
initial 10-day period for payment that the penalty is not paid shall constitute a separate
failure to comply. The Director is also authorized to collect the penalty by any
administrative or judicial action or proceeding authorized by LC 5.017(11) below, other
provisions of this Code or state statutes, and may enforce delinquent liens or assessments
pursuant to ORS 223.510.

(10) The administrative civil penalty authorized by this section shall be in
addition to:

(@) assessments or fees for any costs incurred by the County in
remediation, cleanup or abatement,

(b) any portion of an appeal fee not previously paid, and

(c) any other actions authorized by law.
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5.017 Lane Code 5.017

(11) If an administrative civil penalty is imposed on a responsible person
because of a failure to comply with any provision of this Code resulting from a prohibited
act, use or condition on real property, and notice thereof has been sent by certified mail
and first class mail to the person listed on the County tax records as the owner of the
property, and the penalty remains unpaid 60 days after such penalty becomes final, the
hearings officer's order of civil penalty may be recorded, as a lien, in the County Clerk's
Lien Record. At the time such an assessment is made, the Director shall notify all
previously notified, the responsible person and the aforementioned owner that the penalty
has been assessed against the real property upon which the failure to comply occurred,
and has been entered in the County Clerk’s Lien Record. The lien may be enforced in the
same manner as a judgment, or as a lien for street improvements, and shall bear interest at
the rate prescribed in ORS 82.010. The interest shall commence from the date of the
hearings officer's order of civil penalty. The lien shall be given priority over all liens
except those for taxes and assessments. The County may sell or assign said lien, any
such assignment to be made without recourse to the County.

(12) In addition to enforcement mechanisms authorized elsewhere in this Code,
failure to pay an administrative civil penalty imposed pursuant to LC 5.017(8) above
shall be grounds for withholding issuance of requested permits or licenses, issuance of a
stop work order, if applicable, or revocation or suspension of any issued permits or
licenses. (Revised by Ordinance No. 1-93, Effective 4.16.93; 1-00, 4.12.00; 16-04, 10.28.04; 9-07, 10.12.07)
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5.005 Lane Code 5.010
Chapter 5

ADMINISTRATIVE ENFORCEMENT
5.005 Definitions.

For purposes of this chapter, the following terms are defined as follows:
(1) Admissible Evidence. The standards of evidence found in LC 14.200(3)

shall be applicable to hearings held for any failure to comply with Lane Code.

costapelesenesinnnte oncl g crdae poobatongens

(32) Case Involving Commercial Gain. Any compliance case where the failure
to comply involves a property or structure being used for commercial or industrial
purposes, or where the failure to comply involves an activity that generates revenue or
income.

(3) Director. The County Administrator, the Administrator's designee, or
the Manager of the Land Management Division, or the Manager's designee.

(4) Enforcement officer. The person authorized by the Director or
designee to enforce particular provisions of the Lane Code under which
administrative enforcement is authorized.

(45) Failure to Comply. As defined in LC 1.010.
(6) Hearings Officer. A hearings officer appointed under Lane Code.

(67) Misdemeanor. As defined in LC 1.010.
7 - cficor A hoari e inted

(8) Regulations. These regulations, and rules or regulations promulgated
pursuant to sections of the Lane Code which authorize imposition of an
administrative civil penalty.

(9) Repeat or repetitive failure to comply. A failure to comply which is
similar to another failure to comply by the responsible person within the preceding
two years.

(810) Responsible Person. For violations of or failure to comply with LC
Chapters 5, 9, 10, 11, 13, 15, and 16, the owner of a building or property where a
violation or failure to comply has occurred, the person in charge of the building or
property, the violator or the person failing to comply with the ordinance, and where such
person works for a contractor, either as an employee, subcontractor, or independent
contractor, the contractor and/or other employer; and any licensee, permittee, or agent,
manager, or person in charge. When a building is owned by an entity that is
registered with the Oregon Secretary of State, that entity’s registered agent is
deemed a responsible person.

(911) Section. Enforcement Section.

(#012) Violation. As defined in LC 1.010.—(Revised by Ordinance No. 2-82,
Effective 4.9.82; 21-83, 11.29.83; 4-85, 6.26.85; 13-86, 11.7.86; 1-93, 4.16.93; 1-00, 4.12.00; 9-07,
10.12.07)
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5.010 Lane Code 5.017
5.010 Establishment of Administrative Enforcement Procedures.

In furtherance of, and pursuant to, the Lane County Home Rule Charter, administrative
enforcement procedures are hereby established for the purpose of providing for the
remediation of any failure to comply with County ordinances, except for those ordinances
providing for punishment by fine or incarceration. It is further intended that a civil
administrative process be established to provide a convenient and practical forum for the
administrative hearing and determination of cases arising out of any failure to comply
with County ordinances, and for the hearing and determination of factual issues as may
be relevant in connection with, but not limited to, nuisance abatement and license and

permit revocation proceedings. (Revised by Ordinance No. 2-82, Effective 4.9.82; 21-83, 11.29.83; 4-
85, 6.26.85; 1-00, 4.12.00)

5.015 Organization.

(1) The Section shall consist of one or more hearings officers and supporting
clerical staff. The hearings officers shall be funded by contract with the County and shall
be appointed by and shall be subject to removal by the Board.

(2) Consistent with this chapter and other applicable law, the Director may

establish rules for the performance of the functions assigned to the section. (Revised by
Ordinance No. 2-82, Effective 4.9.82; 1-93, 4.16.93; 1-00, 4.12.00)

5.017 Establishment of Administrative Civil Penalties.

(1) When the Director determines that a responsible person has failed to
comply with any provision of a chapter of this Code that contains a provision authorizing
administrative enforcement, the Director may-impese-an-administrativecivil-penalty-as

provided—in—LC—5.017(2)through—(11)—below-may include a monetary penalty,
restltutlon costs and assessments, and an order of abatement. FGI’—BH—I’-BGSGS—Gf—t—h-IS

(2) Prior to imposing an administrative civil penalty under this section the
Director shall pursue reasonable attempts to secure voluntary correction. Upon failure to
secure voluntary correction, the Director may issue an order to comply to one or more of
the responsible persons. Except where the Director determines that LC 5.017(4) applies,
the time for correction shall not be less than five calendar days.

(3) Following the date by which the correction must be completed as required
by an order to comply, the Director shall determine whether such correction has been
completed. If the required correction has not been completed by the date specified in the
order, the Director may issue a notice of failure to comply to each person to whom an
order to comply was issued. Each day the failure to comply continues to exist after the
date specified in an order to comply shall constitute a separate failure to comply.

(4) Notwithstanding LC 5.017(2) above, the Director may issue a notice of
failure to comply without having issued an order to comply or made attempts to secure
voluntary correction, where the Director determines that the failure to comply reasonably
appears to:

(a) pose an immediate threat to public health, safety or welfare, or

(b) be immediately remediable by a person in charge of the property, or

(c) be the same act or condition that served as the basis for a previous
order to comply, or
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5.017 Lane Code 5.017
(d) be done deliberately by a responsible person who had knowledge
that the actions in question would constitute a failure to comply, or
(e) be asingle incident identified by the relevant provision of the Lane
Code as meriting the imposition of an administrative civil penalty for such a single failure
to comply, which shall be evidenced by the classification of a failure to comply as
described in LC 5.040.
(5) Except for cases involving commercial gain, no monetary penalty imposed
under this section shall exceed $1,000 per day. For cases involving commercial gain, no
monetary penalty |mposed under this sectlon shall exceed $2, 500 per day. la-Hmpesinga

The amount of the monetary penalty will be determined in accordance with the
following formula, as described herein.

(@) The dollar amount of the assessment is calculated by multiplying
the amount of the BASE (subsection (a)) by the MULTIPLIER (subsection (b)) and
multiplying that by $15. Notwithstanding this formula, the maximum assessment
for a violation for a single day shall be $1,000 except as provided for cases involving
commercial gain in paragraph (b) below or cases involving assemblies as described
in paragraph (c) below.

(i)  The BASE is the sum of "H" plus ""P"" plus "R" plus ""C"
plus ""E" where:

(aa) ""H™ is the history of the responsible person taking all
feasible steps of procedures necessary or appropriate to correct the failure to
comply. The value of ""H" shall be:

(A) 0, if the responsible person has taken a major,
active role in attempting to resolve the failure to comply. There must have been a
physical effort that resulted in significant improvement. Verbal communication is
not sufficient by itself, but it may be considered a part of the necessary effort.

(B) 1, if the person has made minor attempts to
correct the failure to comply, but not significant improvement resulted. Verbal
communication is not sufficient by itself, but it may be considered as a part of the
necessary effort.

(C) 4, if the person took little or no action
whatsoever. This includes verbal contact or assurances that the problem will be
resolved, but with no noticeable physical effort to correct the failure to comply.

(bb) P is the number of prior failures to comply or
violations of the code provision upon which the current failure to comply is based.
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5.017 Lane Code 5.017
This number is based on prior similar complaints verified as valid, whether or not
further enforcement action occurred. The value of "'P** shall be:

(A) 1, if the present failure to comply is the first
failure to comply within the past two years.

(B) 2, if the present failure to comply is the second
similar occurrence within the past two years.

(C) 4, if the present failure to comply is the third or
subse-quent similar occurrence within the past two years.

(cc) "R™ is the nature of the occurrence, considering
whether it was repeated or continuous as opposed to a single occurrence. The value
for "R" shall be:

(A) 1, if the failure to comply was a one time
occurrence.

(B) 2, if the failure to comply was repeated or
continuous in nature.

(dd) "C'" is whether the cause of the failure to comply was
an inadvertent, negligent, or a reckless or intentional act. The value of *'C"* shall be:

(A) 1, if the failure to comply was unavoidable
accident or caused by others. This category is used when the monetary penalty is
assessed either (a) against a person who is responsible for the property, such as an
owner, but who was not physically in charge of the property when the failure to
comply occurred; or (b) against someone who did cause the failure to comply but
could not have reasonably foreseen that the failure to comply would occur.

(B) 2, if the failure to comply was caused by a
responsible person's negligence. Negligence is the failure to exercise the care that a
prudent person would exercise under the circumstances. This category is used
where someone either caused the failure to comply by carelessness or was negligent
in taking the necessary corrective steps within the allowed time period.

(C) 4, if the failure to comply was due to reckless or
intentional acts. A reckless act is marked by a lack of proper caution, or
carelessness or consequences. An intentional act is an act done by intention or
design.

(ee) "E" is the responsible person's cooperativeness and
efforts directed toward correcting the failure to comply. The value of ""E"* shall be:

(A) 0, if the person was cooperative resulting in the
need for minimal enforcement effort on the part of the enforcement officer.

(B) 2, if the person was not cooperative.

(i)  The MULTIPLIER is the product of "A"™ multiplied by
"G" where:

(@aa) "A"™ is the number of prior enforcement actions
taken against this responsible person by Lane County, whether at this property or
another, and whether for this type of failure to comply or another. The value of
"A" shall be:

(A) 1, if this failure to comply is the first
enforcement action against this responsible person.

(B) 2, if there has been one prior enforcement
action taken against this person within the past three years.
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5.017 Lane Code 5.017

(C) 3, if this failure to comply is at least the third

enforcement action taken against this responsible person within the past three years.

(bb) "G is the immediacy and magnitude of the failure to

comply. This factor is evaluated at the time the enforcement officer initiates

compliance efforts. The value of this factor does not decrease if, after enforcement

action is initiated, County efforts reduce the gravity of the occurrence or the

responsible person makes corrections only at the insistence of the enforcement
officer. The value of ""G" shall be:

(A) 1, for a failure to comply which is not an
immediate threat to health, safety or the general welfare and has only minor
potential consequences. These situations pose nonimmediate threats to lives or
property such that the failure to comply can be tolerated while corrective action is
taken.

(B) 2, for a failure to comply which is significant,
but does not pose an immediate threat to health, safety or the general welfare.
These occurrences pose significant potential consequences, though the threat is not
immediate. These situations can be tolerated for a limited period of time with
interim measures taken to minimize the threat. For purposes of this factor, a failure
to comply shall be considered significant if it occurs on property subject to the
provisions of LC Chapter 10 and 16.210 through 16.400.

(C) 3, for a failure to comply which is substantial
and poses an immediate threat to health, safety or the general welfare. These
situations pose immediate threats to lives such that the threat cannot be tolerated.
Action must be taken immediately to prevent occupancy of the premises or to
remove the hazard.

(b) In cases involving commercial gain, the dollar amount of the
assessment calculated using the formula in paragraph (1) above shall be multiplied
by a factor of three (3) provided that the maximum assessment for a failure to
comply of a single day for a case involving commercial gain shall be $2,500.

(c) In cases involving unlicensed assemblies as defined in Lane Code
3.995(3)(c) monetary penalties shall not be calculated using the formula provided in
5.017. Instead, a set fine of $5,000 shall be assessed for the first 24 hour period the
unlicensed assembly occurs and an additional $2,500 fine shall be assessed for each
subsequent 24 hour period the unlicensed assembly continues. The maximum
assessment for any unlicensed assembly shall be $10,000 per individual organizer.
For all other offenses related to licensed assemblies, whether for commercial gain or
not, the monetary penalties shall be calculated using the formula provided in
5.017(5)(b).

(6) The notice of failure to comply shall either be served by personal service
or shall be sent by registered or certified mail and by first class mail. The notice may be
in the form of a summons and complaint for those failures to comply subject to LC
5.017(4). Any such notice served by mail shall be deemed received for purposes of any
time computations hereunder three days after the date mailed if to an address within this
state, and seven days after the date mailed if to an address outside of this state. A notice
of failure to comply shall include:

(@) Reference to the particular Code provision or rule involved;

(b) A short and plain statement of the matters asserted or charged;

(c) A statement of the amount of the penalty or penalties imposed,;
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(d) The date on which the order to comply was issued and the date by
which correction was to be made, or, if the penalty is to be imposed pursuant to LC
5.017(4) above, a short and plain statement of the basis for concluding that said
subsection applies;

(e) Where appropriate, a statement that abatement is required and that
failure to abate the act or condition may result in continued administrative penalties,
accruing on a daily basis at the stated amount until proof of completion of abatement is
received;

() A statement of the party's right to appeal the notice of failure to
comply to a hearings officer, and

() A statement in substantial conformance with LC 5.040.

(7)  Any person who is issued a notice of failure to comply may appeal the
penalty to a hearings officer. All appeals shall be submitted in writing to, and received
by, the Director within 10 days of when notice is deemed received. Appeals shall be
accompanled by the necessary fee or dep05|t Hewever—this—fee—or-deposit-may—be
indi - The appeal fee or deposit
shaII be refunded W|th|n 60 days |f the appeal is upheld by the hearings officer. Filing of
an appeal shall not cause the penalty to cease accruing on a daily basis. In the event the
appeal is not upheld by the hearings officer, the accrued penalty and any portion of the
appeal fee not previously paid shall immediately become due and payable, and the
penalty shall thereafter continue to accrue until such time as the responsible person
submits to the Director proof of having abated the act or condition constituting the failure
to comply. The provisions of LC 5.030 shall govern any requested hearing.

(8) Any administrative civil penalty imposed shall become final upon
expiration of the time for filing an appeal, unless the responsible person appeals the
notice of failure to comply to a hearings officer pursuant to, and within the time limits
established by LC 5.017(7) above. The hearings officer shall issue an order of civil
penalty upon the civil penalty becoming final. If the responsible person appeals the civil
penalty to the hearings officer, the civil penalty shall become final, if at all, upon issuance
of the hearings officer's decision affirming the imposition of an administrative civil
penalty and containing an order of civil penalty. An order of civil penalty shall include a
statement identifying an amount of daily penalty that will continue to accrue until the
failure to comply is rectified. An order of civil penalty may authorize the Director to take
action to abate the failure to comply pursuant to LC 5.020.

(9) Any person who pays the monetary penalty within 10 days of when it was
ordered shall only be required to pay 90 percent thereof. Failure to pay a penalty
imposed hereunder within ten days after the penalty becomes final as provided in LC
5.017(8) above shall constitute a failure to comply with this section. Each day after the
initial 10-day period for payment that the penalty is not paid shall constitute a separate
failure to comply. The Director is also authorized to collect the penalty by any
administrative or judicial action or proceeding authorized by LC 5.017(11) below, other
provisions of this Code or state statutes, and may enforce delinquent liens or assessments
pursuant to ORS 223.510.

(10) The administrative civil penalty authorized by this section shall be in
addition to:

(a) assessments or fees for any costs incurred by the County in
remediation, cleanup or abatement,

(b) any portion of an appeal fee not previously paid, and
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(c) any other actions authorized by law.

(11) If an administrative civil penalty is imposed on a responsible person
because of a failure to comply with any provision of this Code resulting from a prohibited
act, use or condition on real property, and notice thereof has been sent by certified mail

| and first class mail to the person listed on the County tax records as the owner of the
property, and the penalty remains unpaid 60 days after such penalty becomes final, the
hearings officer's order of civil penalty may be recorded, as a lien, in the County Clerk's
Lien Record. At the time such an assessment is made, the Director shall notify all
previously notified, the responsible person and the aforementioned owner that the
penalty has been assessed against the real property upon which the failure to comply
occurred, and has been entered in the County Clerk's Lien Record. The lien may be
enforced in the same manner as a judgment, or as a lien for street improvements, and
shall bear interest at the rate prescribed in ORS 82.010. The interest shall commence
from the date of the hearings officer's order of civil penalty. The lien shall be given
priority over all liens except those for taxes and assessments. The County may sell or
assign said lien, any such assignment to be made without recourse to the County.

(12) In addition to enforcement mechanisms authorized elsewhere in this Code,
failure to pay an administrative civil penalty imposed pursuant to LC 5.017(8) above
shall be grounds for withholding issuance of requested permits or licenses, issuance of a
stop work order, if applicable, or revocation or suspension of any issued permits or
licenses. (Revised by Ordinance No. 1-93, Effective 4.16.93; 1-00, 4.12.00; 16-04, 10.28.04; 9-07, 10.12.07)
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